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CONSUMER PROTECTION
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nfair contracts amendments
to the Fair Trading Act 19gg
(FTA) proclaimed on g
October 2003 are a revelu-

tonary advance on consumer
profection provisions currently available
under the FTA, the Trade Practices Act (TPA)
and common law,

Australia’s legal framework deals with
unfaimess almost exclusively in a procedural
sense in the creation of a contract rather
than the unfairmess of a contract per se. The
Fair Trading Act (Amendment) Bill 2003

56 JAN-FEB 2004

changes this scenario dramatically by striking
at terms that cause “a significant imbalance
in the rights and obligations under a coniract
to the detriment of the consumer”.

The amendments are closely modelled on
UK legislation which has had a significant
impact there, The FTA is also significant in
leaping ahead of developments in the law of
unconscionability and tentative attemnpts by
the common law to define and imply terms of
good faith. The new rights do not require
special disadvantage or wrongtul conduct in
a contracl’s formation as such but rather

impose positive obligations on suppliers to
make contracts fair. The significant provisions
of the new Part 2B of the FTA are discussed in
this article.

Section 32W defines a contractual term as
being unfair if:

“Contrary to the requirements of good
faith and in all the circumstances, it causes
a significant imbalance in the parties’ rights
and obligations arising under the coniract to
the detriment of the consumer”.

The contracts affected remain those
generally governed by the FTA, goods and
services of a kind ordinarily acquired for
personal or domestic use,

What is unfair ?

The FTA provides helpful guidance on the
slippery concept of “fairness” in s32X which
provides that:
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“A court or tribunal may take into account,

among other matters, whether the term was

individually negotiated, whether the term is

a prescribed unfair term and whether the

term has the object or effect of:

(a) permitting the supplier but not the
consumer to avoid or limit performance
of the contract;

(b) permitting the supplier but not the
consumer to terminate the contract;

{c) penalising the consumer but not the
supplier for a breach or termination of
the contract;

() permitting the supplier but not the
consumer to vary the terms of the contract;

(¢) permitting the supplier but not the con-
sumer to renew or not renew the contract;

() permitting the supplier to determine the
price without the right of the consumer
to terminate the contract;
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{g) permitting the supplier unilaterallyto
vary the characteristics of the goods or
services to be supplied under the contract;

{(h) permitting the supplier unilaterally to
determine whether the contract had
been breached or to interpret its meaning;

(1) limiting the supplier’s vicarious liability
for its agents;

{j) permitting the supplier to assign the
contract to the consumer’s detriment
without the consumer’s consent;

(k) limiting the consumer’s right to sue the
supplier;

{) limiting the evidence the consumer can
lead in proceedings on the contract; and

{m) imposing the evidential burden on the
consumer in proceedings on the contract”.

While this section looks comprehensive,
it is easy to see how there is considerable
room for interpretation within each sub-

section as the overriding test governing each
of the objects or effects set out in s32X(a)-(m)
is whether a significant imbalance in the
parties’ rights has arisen contrary to the
requirement of good faith. For example,
every contractual term allowing a supplier to
“vary characteristics or price of a good or
service supplied” (s32X(g)} does not neces-
sarily cause a significant imbalance in the
rights of the consumer if it is in good faith,
Despite the generic use of the term “unfair”,
the test remains twofold — a term must be:
s contrary to the requirements of good faith;
and '
e result in a significant imbalance in the
parties’ rights and obligations.

Whether a term is essential or fundamental
is subsumned in the question of significant
imbalance as a non-core term may not affect
relative rights significantly,
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Good faith

The equal use of both criteria of contrary to
good faith and significant imbalance in
rights is not without controversy despite
that being the statutory approach taken
in the UK The law of good faith itself has
been described as being in a state of utter
confusion.”

The UK Law Commission has identified
different interpretations as to how the two
criteria interrelate.?

One interpretation characterises good
faith as a matter of procedural fairness
and significant irnbalance as a matter of
substantive faimness but gives both tests equal
weight. Another characterises good faith as
the substantive test. Australian common law
has been moving toward implication of a
term of good faith in contracts but what that
term means is still unclear. Recital 16 of the
EU Directive, which was the basis of the UK
regulation, provides that the following are
considerations in deciding on the existence
of good faith:

e strength of bargaining position;

¢ whether the consumer had an inducement
to agree to the term;

o whether the product was sold to the
special order of the consumer; and

e whether the supplier dealt fairly and
equitably with the consumer.

Without codification good faith is a philo-
sophical quagmire.!

Imbalance in rights and

obligations

The expression “significant imbalance in the

pasties’ rights and obligations” has not been

defined. The issues a court might consider

if it was required to assess significant

imbalance as a separate issue (i.e. a defence

that there was no significant imbalance)

might include:

(a) what a consumer would normally expect
from a contract of the type in question;

(b) previous dealings by the consumer;

(c) whether the consumer knew of the term;
and

(d) opportunity to read and comprehend the
ferm.

CGuidance by Consurner Affairs Victoria is
unlikely to prevent a considerable body of
case law developing on the interpretation
of the imbalance and good faith tests,
individually and in combination.
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Effect of unfairness

Unfair terms in contracts with these charac-

teristics are void although the contract

remains on foot “if it is capable of existing
without the unfair term” (s32Y).

Section 32X makes some distinction
between contracts negotiated individually
and standard form confracts but the weight
to be put on this distinction is unclear.
Section 3z says only that the court may take
individual negotiation “into account”.

Implicit in these reforms is the premise
that consumers have no say in a standard
form contract and in reality have no
discretion to amend it due to a relative
imbalance in the power of the consumer.
Individually negotiated contracts are a
different matter which would presumably
remain subject to common law conceptions
of freedom of contract, economic freedom
and caveat emptor.

The UK Act® from which the Victorian
reforms are derived clearly excises negotiated
terms from the statutory regime. It is open
for Victorian cotirls to fill the gap.in statutory
language. The FTA could have simply stated
that individual negotiated terms are outside
the regime and has not done so.

Standard form contracts will also be
retrospectively affected if the Governor-in-
Council prescribes them to be unfair by
regulation. The Dircctor of Consumer
Affairs Victaria may apply to the Victorian
Civil and Administrative Tribunal (VCAT)
for a declaration that a term of a standard
form contract is a prescribed unfair term. As
with the rest of the FTA, VCAT shares juris-
diction with other courts in the application
of 532Y rendering unfair terms void. VCAT,
however, has exclusive jurisdiction on the
declaratory and injunctive aspects of Part 2B
of the FTA.

The penalties for breach at this stage are
relatively light — $1000 for a person and
$2000 for a company, and these only apply
to prescribed unfair terms. However, as the
penalties apply per contract involved, and
given the volume of standard form contract
use, breaches of the FTA would tend to attract
multiple fines.

My reading of the amendments indicates
the following clauses will be at least suspect
under the changes:

o formality requirements: compliance by the
consumer with seme unimportant or
obscure formality as a precondition to
meeting a supplier’s commitments;

" o exclusion of liability clauses: these are

currently void per sg7 of the Goods
Act 1958 and 68 of the TPA, although
$68A allows such terms if they are “fair and
reasonable”;

» terms that allow the supplier to retain

prepayments on the consumer’s cancel-

lation of the contract; :
terms that have the effect of automatically
extending a contract of fixed duration;

o entire agreement clauses - i.e. clauses that

exclude liability for words spoken that do

not appear in the contract;

exclusion of consumers’ right to assign

what they purchase;

o terms which say the supplier is liable only
to the extent that he can claim against the
manufacturer;

e terms which exclude liability for delay or
allow unduly long periods for delivery or
campletion of work;

* a requirement to pay more in compen-
sation for a breach than is reasonable —
pre-estimate of toss caused by a supplier;
and

» entire agreement clauses, 1.e. thatno pre-
contractual representations have been
relied on.

Eniire agreement clauses already have
questionable effectiveness under the TPA
and arguably the FTA depending on whether
they are exclusion clauses.’

The impact of these amendments
will depend in part on how proactive the
Director of Censumer Affairs Victoria
chooses to be. He has the power to institute
proceedings on behalf of a consumer against
a trader {s105). Consumer Affairs Victoria
can be expected to already have a number
of significant standard form contracts in
its sights.

At a conference to intreduce the legis
lation. held on 7 November, the Director
indicated that Consumer Affairs Victoria hac
particular interest in the following industry
sector contracts: utilities, telecommun
ications {particularly mobile telephony ir
relation to youth contracts) home removalists
the building industry, the fitness industry
retirement homes, Internet providers anc
car hirers.

The Director also has the power to seel
“advisory opinions” from VCAT unde
532ZD “on any matter, including but no
limited to:

(a) whether a contract is a consume
contract or standard form contract;




(b) whether a term of a consumer contract
is an unfair term; or '

(cy whether 2 term of a standard form
contract is a prescribed unfair term”.

The Director has the power to prompt
self-reform by seeking information from a
company or person about its contracts.
Under s327B, the Director may “require any
person to supply . . . a copy of a document
(a) or information about the use or recom-
mendation for use by that person of that
document in dealings with consumers”,
Compliance with this section is bolstered by
a maximum fine of $6000 for failure to
¢omply. The UK Office of Fair Trading has
negotiated changes in more than 5000
contractual terms.

Economic fairness

What if unfairness in the sense of the 532X
categories is argued to be offset by a relatively
low price or good economic value? The UK
regulations specifically remove price as a
consideration in unfairness {56). The FTA
does not.

The FTA places the concept of significant
imbalance in the parties’ rights in the context
of “all the circumstances” and as a matter of
statutory interpretation provides for economic
considerations.

How economic arguments will be treated
by the courts and Consumer Affairs Victoria
is unclear. Take, for example, standard term
exclusion clauses in transport and courier
contracts that essentially enable a company
transporting goeds to destroy them by
accident or lose them and be protected from
any legal proceeding” A clear body of case
law has deemed these clauses to be binding.
An economic logic and insurance practice
has built up around them. Insurance for
googs is generally paid for separately as 2
transparent exira charge. Will these exclusion
clauses be saved by an economic component
to fairness? Shmilarly, “Himalaya” clauses
protecting a sub-contractor have been upheld
by the courts® but would appear to be prima
facie void under s32X(i} “limiting the
supplier’s vicarious ltability for its agents”,

Goodbye fine print

A considerable body of law governing
whether a consumer has notice of a term in
a contract has developed partly in response
to the phenomena of “the fine print” or
potent terms in text that is commonly
unreadable without a magnifying glass.
Section 163(3) mandates that 2 consumer
document must be:

* casily legible;

* to the extent that it is printed or typed uses
a minimum of 1o-point font; and

+ clearly expressed.

Fines are $12,000 for a company and $6o00
for individuals for a breach of this term.

The meaning of clear need not be limited
to size and shape of words but includes
whether jargon or terminology with which the
average consumer is unfamiliar has been used.

This provision is unlikely to make case law
on adequate notice of contractual terms
obsolete. The “Heket cases” where Australian
courts gave consideration to whether a
customer has reasonable notice of a clause
have involved considerations such as:

s whether the consumer has been part of
the transaction and associated contract
before;

+ whether notice boards alerted the con-
sumer to an important term; and

» whether the supplier or service provider
has otherwise alerted the consumer to
the term.*

These considerations will still apply.

These reforms easily overtake uncon-
scionability as a legal principle protecting
consurmers in commercial transactions on
the basis of disadvantage whether arising out
of statute or common law. While uncon-
scionability principles have been expanding™
to cover more transactions they have remained
narrowly based on wrongful conduect or
special disadvantage during negotiation such
as age, langnage difficulties, and reliance
arising out a relationship. These unconscion-
ability principles include notions of good
faith and have some statutory overlap with
unfairness under the FTA:

(a) relative strengths in bargaining position
of corporation and consumer: TPA
s51AB(2)(a); FTA s8A(3)(a); and Contract
Review Act 1980 (NSW) (CRA} sg(2)(a);
and

{b) whether a term is reasonably necessary
for the protection of the legitimate
interests of the supplier: TPA s51AB(z)(b);
FTA s8A(3)(b); and CRA sg(z){d).

The CRA’s unjust contract provisions have
been interpreted, however, as relating to
procedural unfairness. The explanatory
memorandum accompanying s51AA’s intro-
duction as law stated that “the equitable
principles of unconscionable conduct do not
embrace conduct which, with nothing more
is merely unfair or unreasonable, or which
merely amounts to a hard bargain”,
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These new provisions do and have a lower
threshiold of unfairness to satisfy in order to
obtain relief. The new unfaimess provisions
also bypass the question of bargaining
strengths by virtually deeming the consu-
mer’s weak bargaining position to be a basis
for relief whenever contractual terms coming
within the s32X categories arise in a contract.
Loaking at TPA s51AC which is much more
expansive, it is easy to see how the FTA takes
a clear new direction in legislative approach.
While there has for some ime been a recog-
nised implied duly in contracts on parties of
good faith and fair dealing,* the boundaries
of that duty are vague and controversial and
the High Couit is waiting to rule definitively
on them =

Soon to be national

Other states are Iikely to follow these reforms
given positive indications at meetings of the
Ministerial Council on Censumer Affairs and
the Standing Committee of Officials of
Consumer Affairs, The UK regulations
themselves were promulgated to give effect to
a Directive on Unfair Terms in Consumer
Contracts issued in 1993 by the European
Counci] of Ministers, These reforms therefore
are part of a clear international trend. »
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